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The April 1992 issue of The Construction Lawyer sur
veyed a number of states on anti-indemnity statutes affect
ing the construction industry. Those authors I discussed
measures that state legislatures had enacted to curb what
was perceived as a disturbing trend-parties that controlled
the work requiring their weaker contracting partners to
indemnify them, despite the latter's own negligence. That
article focused on statutory restrictions for such indemnifi
cation. This article updates it.

Since 1992, a handful of states have come on board, and
others have further restricted the ability of the parties to
various construction contracts from requiring other parties
to indemnify them for their own negligence. We also have
added discussions of common law limitations on the right
to be indemnified against one's own negligence, whether
workers' compensation statutes bar such indemnification,
and whether a contractual requirement to name the indem
nitee as an additional insured circumvents an anti-indenmi
ty statute.

It is quite common in construction contracts for the par
ties to include broad indemnity provisions requiring one
party to indemnify the other for certain losses and expenses
incurred on the project.2 Courts closely scrutinize indenmi
ty provisions, and generally will enforce them only if the
obligation to indemnify the at-fault indemnitee is clear and
unequivoca1. 3 Further restricting the ability of parties to
agree contractually to indemnify one another are statutes in

thirty-eight states. These anti-indemnity laws can be placed
into three different categories.4 The scope of the statutes in
these thirty-eight states is discussed below and summarized
in the chart that follows. 5

A covenant, promise, agreement or understanding in, or in
connection with or collateral to, a contract or agreement rela
tive to the construction, alteration, repair or maintenance of a
building, structure, appurtenance and appliance, including
moving, demolition and excavating connected therewith, pur
porting to indemnify the promisee against liability for dam
ages arising out of bodily injury to persons or damage to
property caused by or resulting from the sole negligence of
the promisee or indemnitee, his agents or employees, is
against public policy and is void and unenforceable.'

The question sometimes arises as to the scope of the pro
hibition-whether an indemnity agreement may be inter
preted to bar only a part of the obligation. In Ford v. Clark
Equip. Co} the court upheld a clause despite the application
of the anti-indemnity stahlte and the presence of an obliga
tion to protect the indemnitee for its sole negligence. In this
case, the provision9 contained two promises: one for the
buyer's sole negligence and the second if the injury was
caused in part by the negligence of the buyer. The court
struck down only the initial promise. The latter part extend
ed only to shared responsibility and therefore survived.

Several Type I anti-indemnity statutes also bar indemni
fication for the indemnitee's willful misconduct. Such states
include Alaska, California, Hawaii, and Indiana.

Type I: Statutes Barring Indemnity for Indemni
tee's Sole Negligence

The first form of anti-indemnity statute voids provisions
for losses or damages arising from the indemnitee's sole neg
ligence. This is the most common type of legislation, present
in eighteen states,6 and the Michigan statute is typical:

Type II: Statutes Barring Indemnity for
Indemnitee's Negligence

The second version of anti-indemnity statute voids pro
visions for losses or damages arising from the indemnitee's
negligence, whether sole or concurrent. At least sixteen
states have enacted such legislation; 10 Illinois is typical:

With respect to contracts or agreements, either public or pri
vate, for the construction, alteration, repair or maintenance of
a building, structure, highway bridge, viaducts or other work
dealing with construction, or for any moving, demolition or
excavation connected therewith, every covenant, promise or
agreement to indemnify or hold harmless another person from
that person's own negligence is void as against public policy
and wholly unenforceable. I I

The Illinois Supreme Court has not interpreted this
statute broadly. In Liccardi v. Stolt Terminals, Inc.,12 the

Paul E. DavisAllen Holt Gwyn

26 THE CONSTRUCTION LAWYER Summer 2003

b



THE CONSTRUCTION LAWYER

\

courts found that an indemnity provision was void
the statute because it covered damages caused by the

COlltnlct()r's own negligence. The Illinois Supreme Court
dis,ag]l'eed, holding that the parties at the time of contracting
were presumed to know of the statute's prohibitions and
that they understood the indemnity provision to apply only
if the losses were the proximate result of the indenmitee's
wrongful acts or omissions. Thus, the court enforced the
obligation provision based on the parties' imputed under
standing of what acts were to be covered, not the exact lan
guage of the clause itself.

Type III: Statutes Barring Indemnity of
Design Professional

The third kind of statute voids provisions that purport to
indemnifY a design professional from liability arising from
its services. This category actually' is comprised of three
types of statutory schemes. The first concerns those four
states that void only this type of indenmification and lack a
broader, general anti-indemnification statute. 13 The next
group of three states involves a general anti-indenmifica
tion statute applicable to others on the construction project
and a separate law for design professionals.]4 The final
group is comprised of twelve states that have a general anti
indemnification statute and expressly include the design
professional within its scope. 15

New York typifies the first and second groups:
Agreements by owners, contractors, subcontractors or suppli
ers to indemnify architects, engineers and surveyors from lia
bility caused by or arising out of defects in maps, plans,
designs and specifications void and unenforceable. Every
covenant, agreement or understanding in, or in connection
with any contract or agreement made and entered into by own
ers, contractors, subcontractors or suppliers whereby an archi
tect, engineer, surveyor or their agents, servants or employees
are indenmified for damages arising from liability for bodily
injury to persons or damage to property caused by or arising
out of defects in maps, plans, designs or specifications, pre
pared, acquired or used by such architect, engineer, surveyor
or their agents, servants or employees shall be deemed void as
against public policy and wholly unenforceable. 10

North Carolina exemplifies the third group:
Any proinise or agreement in, or in connection with, a con
tract or agreement relative to the design, planning, construc
tion, alteration, repair or maintenance of a building, structure,
highway, road, appurtenance or appliance, including moving,
demolition and excavating connected therewith, purporting to
indemnify or hold harmless the promisee, the promisee's
independent contractors, agents, employees, or indemnitees
against liability for damages arising out of bodily injury to
persons or damage to property proximately caused by or
resulting from the negligence, in whole or in part, of the
promisee, its independent contractors, agents, employees, or
indemnitees, is against public policy and is void and unen
forceable. Nothing contained in this section shall prevent or
prohibit a contract, promise or agreement whereby a promisor
shall indemnify or hold harmless any promisee or the
promisee's independent contractors, agents, employees or
indenmitees against liability for damages resulting from the
sole negligence of the promisor, its agents or employees. This
section shall not affect an insurance contract, workers' com
pensation, or any other agreement issued by an insurer, nor
shall this section apply to promises or agreements under
which a public utility as defined in G.S. 62-3(23) including a
railroad corporation as an indemnitee.'7

Summer 2003

These types of statutes bar indemnification of the
designer for liability arising from its professional services.
Whether the architect or engineer will be indemnified
depends not on the allegations made by the plaintiff, but
rather on the court's determination of responsibility.

In Estate of Nasser v. Port Auth. of New York & New
JerseY,18 the court addressed the scope of the New York
statute. A jury had found that the contractor, subcontractor,
owner, and realtor were negligent, but the project architect
was not. The architect sought indemnity from the contrac
tor, who argued that because the plaintiffs had alleged that
the architect had been negligent, the contractual indemnity
provision violated N.Y. Gen. Oblig. Law section 5-324. The
court rejected the contractor's interpretation of the statute,
finding that it did not exclude indemnification based on
unproven allegations of negligence.

Effect of Workers' Compensation Statutes on
Indemnification Rights

There is an interesting interplay between the exclusive
remedy of workers' compensation statutes and contractual
indenmification obligations. A question that often arises is
whether a contractor may seek indemnification fi'om a sub
contractor if an employee of the subcontractor (who cannot
pursue the subcontractor) sues the contractor directly.

The majority of the states directly addressing this issue
have held that indemnification is not affected by any work
ers' compensation immunity the indeillilitor may otherwise
possess.1 9 California has gone even further. Its Labor Code
has been interpreted as specifically permitting an indemni
tee to enforce a contractual indemnity provision against the
employer/indenmitor.20

Requirement to Name Indemnitee as
Additional Insured

Does a contractual requirement to name another party to
the contract (or a third party) as an additional insured con
stitute an allowable circumvention of an anti-indemnity
statute? Many state statutes are silent on this issue, and
most states have no decision directly addressing it.

A few notable exceptions exist. Missouri's anti-indemnity
statute expressly validates additional insured agreements:

An agreement containing a party's promise to indemnify,
defend or hold harmless another person, if the agreement also
requires the party to obtain specified limits of insurance to
insure the indemnity obligation and the party had the oppor
tunity to recover the cost of the required insurance in its con
tract price; provided, however, that in such case the party's
liability under the indemnity obligation shall be limited to the
coverage and limits of the required insurance. 21

In Michigan, the anti-indemnity statute was silent on
this issue, but a reviewing court found a public policy
rationale for voiding a contractual obligation to procure an
insurance policy that included coverage for the il1(iel1lm110l"s
(insured's) sole negligence. 22 In Peeples v. L/"Hln"

court held that the Michigan legislature had de(~lared

be contrary to public policy in Michigan
construction industry to make any agree:l11I~nt



absolve him from liability for his sole negligence, and a
stipulation that a subcontractor must procure insurance that
includes coverage for the general contractor's sole negli
gence contravenes the statute.

In a subsequent Michigan case,23 the issue before the
court was brought by the carrier-whether the policy, once
procured, was enforceable. The court enforced the insur
ance policy. It could not see how the question of who
should pay the premium, or the public policy surrounding
that question, was of any concern to the carrier, especially
after the insurer had collected its premium. The carrier's
attempt to avoid coverage because the wrong party paid for
the policy was without merit.

Conclusion

In most states, public policy for some time has recognized
that lower-tier construction participants generally cannot..
effectively bargain away broad indemnity agreements.24"
Anti-indemnity statutes afford protection to those parties.
Whether one believes that such laws, especially Type I
statutes, are really needed, or that these enactments unfairly
limit the ability of parties to allocate I1sks of loss, one thing
is certain: states are not retreating from this policy. For now,
broad indemnification against one's own negligence general-
ly will not be enforced. ~
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